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MVEMORANDUM OPI NI ON

VELLS, Chief Judge: The instant case is before us on

respondent’'s notion for partial summary judgnment pursuant to Rule

121(a)l. The issue to be decided is whether, pursuant to section

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the taxable years in

(continued. . .)
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2704(b), restrictions on the right to liquidate certain limted
partnership interests in Harper Financial Co., L.P., should be
di sregarded to the extent that such restrictions are nore
restrictive than the default provisions of California |aw
Summary judgnent may be granted if the pleadings and ot her
mat eri al s denonstrate that no genuine issue exists as to any

material fact and that a decision nay be entered as a matter of

law. See Rule 121(b); Sundstrand Corp. v. Conm ssioner, 98 T.C
518, 520 (1992), affd. 17 F.3d 965 (7th Cir. 1994). Parti al
summary judgnent may be granted with regard to a single issue if
the conditions for summary judgnent are otherw se satisfied,
notw thstanding that all of the issues in the case are not

concluded. See Rule 121(b); U.S. Bancorp v. Conm ssioner, 111

T.C. 231, 236 (1998). The record shows and the parties do not
di spute that there is no genuine issue as to any naterial fact
Wth respect to the issue presented by respondent’'s notion for
partial summary judgnent. Accordingly, we may render judgnent on
the issue as a matter of law. See Rule 121(b).

For the purpose of ruling on the instant notion only, we
adopt the following facts set forth in the parties' noving
papers. On Decenber 18, 1990, Mrton Harper (decedent) created a

revocable inter vivos trust (trust). The trust instrunent named

Y(...continued)
issue, and all Rule references are to the Tax Court Rul es of
Practi ce and Procedure.
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decedent as original trustee and designated his children M chael
A. Harper (M. Harper) and Lynn H Factor (Ms. Factor) as
successor trustees. The assets held by the trust consisted of
mar ket abl e securities and nmutual funds, plus a note receivable
for a $450, 000 | oan which the decedent had nade to an unrel ated
i ndividual (the portfolio). Decedent reserved a |life estate in
both the income and corpus of the trust and directed that upon
his death the assets should be distributed 40 percent to M.

Har per and 60 percent to Ms. Factor.

On January 1, 1994, decedent, M. Harper, and Ms. Factor
entered into an agreenent entitled, Agreenent for Limted
Partnership for Harper Financial Co., L.P. (partnership
agreenent) that created a California limted partnership. Under
the terns of the partnership agreenment, M. Harper and Ms. Factor
becane general partners with interests in the partnership of 0.4
percent and 0.6 percent respectively, and the trust becane the
sole limted partner with an interest of 99 percent in the
partnership. The trust made an initial capital contribution of
the portfolio to the partnership.

On July 1, 1994, the parties entered into an anendnent to
the partnership agreenment that divided the trust's limted
partnership interest into two classes of limted partnership
interests, consisting of: (1) ACass Alimted partnership

interest of 39 percent which the trust retained, and (2) a d ass
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Blimted partnership interest of 60 percent which the trust
assigned to Ms. Factor and M. Harper.
Section 20.1 of the partnership agreenent provides that:
The Partnership shall be di ssol ved upon the earlier of:
(a) January 1, 2034.

(b) The retirenment, withdrawal, death or insanity
of any General Partner or any other event or condition,
ot her than renoval, which, pursuant to the Act and
unl ess otherw se provided in this Agreenent, results in
a Ceneral Partner ceasing to be a General Partner,
unless (i) at the tinme there is at |east one remaining
General Partner to continue the business of the
Part nershi p and such remai ni ng General Partner chooses
to do so, or (ii) all the Partners, as provided in
Par agraph 12.5(1), above, agree in witing within 60
days thereof to continue the business of the
Partnership and, if necessary, to the adm ssion of one
or nore additional Ceneral Partners.

(c) An election to dissolve the Partnership made

in witing by the General Partners and the Limted

Partners, all as provided in Paragraph 12.5(f), above.

(d) The failure to elect, as provided in Paragraph

12.5(m, above, a successor General Partner within 60

days fromand after renoval of the | ast Genera

Part ner.

Section 13.2 of the partnership agreenent provides that:

No Ceneral Partner shall have the right to wthdraw
fromthe Partnership without the consent of the Limted

Part ners.

On his tinmely filed Federal Gft Tax return for 1994,
decedent reported a gift of a 0.4-percent general partnership
interest and a 24-percent Class B limted partnership interest in
Har per Financial Co., L.P., to M. Harper with values at the date

of the gifts of $6,400 and $230, 400, respectively. Decedent also
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reported a gift of a 0.6-percent general partnership interest and
a 36-percent Class Blimted partnership interest in the
partnership to Ms. Factor with values as of the date of the gifts
of $9, 600 and $345, 600, respectively.

On February 1, 1995, decedent died. On the Federal Estate
Tax return filed for decedent's estate on Novenmber 2, 1995,
decedent's estate reported a 39-percent Class Alimted
partnership interest in the partnership with a value at the date
of death of $410, 100.

We nust deci de whet her, as respondent contends, the
restrictions on the right to |iquidate the partnership contained
in the partnership agreenent are applicable restrictions within
t he nmeani ng of section 2704 and are accordingly to be disregarded
when val uing the shares of the partnership. Petitioner contends
that the restrictions on the right to liquidate the partnership
contained in the partnership agreenent are not nore restrictive
than the default restrictions of California | aw which would apply
in absence of a partnership agreenent. Accordingly, petitioner
argues that such restrictions are not applicable restrictions
wi thin the neaning of section 2704.

Section 2704(b) provides:

SEC. 2704(b). Certain Restrictions on Liquidation
Di sregarded. - -

(1) I'n general.--For purposes of this subtitle, if--



appl
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(A) there is a transfer of an interest in a
corporation or partnership to (or for the benefit of) a
menber of the transferor's famly, and

(B) the transferor and nenbers of the transferor's
famly hold, imediately before the transfer, control
of the entity,

any applicable restriction shall be disregarded in
determ ning the value of the transferred interest.

(2) Applicable restriction.--For purposes of this
subsection, the term"applicable restriction” neans any
restriction--

(A) which effectively imts the ability of the
corporation or partnership to |liquidate, and

(B) with respect to which either of the follow ng
appl i es:

(1) The restriction | apses, in whole or in
part, after the transfer referred to in paragraph

(1).

(1i) The transferor or any nenber of the
transferor's famly, either alone or collectively,
has the right after such transfer to renove, in
whole or in part, the restriction.

(3) Exceptions.--The term "applicable restriction”
shal | not include--

* * * * * * *

(B) any restriction inposed, or required to be
i nposed, by any Federal or State | aw.

Section 25.2704-2(b), Gft Tax Regs., further defines an
cable restriction as foll ows:

(b) Applicable restriction defined. An applicable
restrictionis alimtation on the ability to |iquidate the
entity (in whole or in part) that is nore restrictive than
the limtations that would apply under the State | aw
generally applicable to the entity in the absence of the
restriction. * * *



-7 -

In our recent opinion in Kerr v. Comm ssioner, 113 T.C. 449

(1999), we held that provisions in a partnership agreenent
substantially simlar to those in issue in the instant case were
not nore restrictive than the requirenents of the applicable
l[imted partnership |aw of the State of Texas. Respondent does
not dispute that the provisions of the limted partnership
agreenent in the instant case are substantially simlar to those
at issue in Kerr. Moreover, respondent does not dispute that
there is no substantial difference between California and Texas
law with respect to the liquidation of a limted partnership.
Unabl e to distinguish the facts or the law at issue in Kerr,
respondent urges this Court to reconsider our opinion in that
case. Because the facts of the instant case are

i ndi stingui shable fromthose in issue in Kerr, we need not
reiterate our analysis undertaken in Kerr, which we adopt in this
opi ni on.

Accordingly, we hold that the limtations on |iquidation
contained in the partnership agreenent are not applicable
restrictions within the neaning of section 2704(b) and,
consequently, nust be taken into account in valuing the limted
partnership interests in issue in the instant case. Therefore we

shal | deny respondent's notion for partial summary judgment.



To reflect the foregoing,

An appropriate order

will be issued.




